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PROCEDURE

The Committee on the Environment, Public Hedlth and Consumer Policy appointed Mihail
Papayannakis draftsman a its meeting of 27 March 2002.

It consdered the draft opinion at its meetings of 9 July 2002, 8 October 2002, 5 November 2002,
10 December 2002 and 22 January 2003.

At the last meseting it adopted the following amendments by 31 votes to 25, with 1 aostention.

The following were present for the vote: Caroline F. Jackson, chairman; Alexander de Roo, Anndli
Hulthén and Mauro Nobilia, vice-chairmen; Mihail Papayannakis, draftsman; Mariade Pilar Ayuso
Gonzaez, Emmanouil Bakopoulos (for Pernille Frahm), Hans Blokland, David Robert Bowe, John
Bowis, Hiltrud Breyer, Martin Cdlanan, Dorette Corbey, Chris Davies, Avril Doyle, Anne Ferreira,
Maridiese Hemming, Karl-Heinz Florenz, Crigtina Garcia-Orcoyen Tormo, Laura Gonzaez
Alvarez, Robert Goodwill, Frangoise Grossetéte, Jutta D. Haug (for Torben Lund), Marie Anne
Ider Béguin, Hedwig Keppelhoff-Wiechert (for Raffadle Cogta), Chrigta Klal3, Eija-Riitta Anndi
Korhola, Hans Kronberger, Bernd Lange, Paul A.A.J.G. Lannoye (for Patricia McKenna), Peter
Liese, Giorgio Lig (for Cristina Gutiérrez Cortines), Jules Maaten, Minerva Mdpomeni Mdliori,
Jorge Moreirada Silva, Emilia Franziska Mller, Riitta Myller, Ria G.H.C. Oomen-Ruijten, Marit
Paulsen, Frédérique Ries, Dagmar Roth-Behrendt, Guido Sacconi, Jean Saint-Josse (for Jean-Louis
Bernié), Giacomo Santini (for Giuseppe Nigticd), Karin Schede, Horst Schndlhardt, Inger
Schérling, Jonas §ostedt, Maria Sornosa Martinez, Catherine Stihler, Nicole Thomas-Mauro,
Adtrid Thors, Antonios Trakatellis, Elena Vaenciano Martinez-Orozco, Kathleen Van Brempt,
Peder Wachtmeister and Phillip Whitehead.
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SHORT JUSTIFICATION

Introduction

On 23 january 2002, the European Commission published arather confusing proposd for adirective
on environmenta liability with regard to the prevention and remedying of environmental damage. The
development of such an EU law has been along saga dating back to the early 1980’ swhere severd
haf-hearted attempts had been made to gpply liability and insurance provisions on the transfrontier
shipment of hazardous waste directive (84/631/EEC). The drafting of the law, which has dready
been 10 years in the making, includes:

- the publication in May 1993 of the Green Paper on Remedying Environmenta Damage
(COM(93)47 find);

- the adoption, in June 1993, by the Council of Europe of the “Lugano Convention” on civil ligbility
for damage caused by dangerous activities, sgned by Member States but sill not been ratified;

- rgpid advancesin nationd and regiond law on environmenta ligbility within the EU Member States,
- the adoption by the EP, in April 1994, of aresolution calling on the Commission to submit “a
proposd for adirective on civil ligbility in repect of environmenta damage’;

- the adoption of a White Paper, in February 2000, giving emphasis on acivil liability
gpproach(covering traditional damage);

- the adoption by the Environment Committee of the EP of an opinion on the White

Paper on the Environmentd Lighility, and

-the current proposal, which is based on a public law approach.

Inadequacy of some definitions:

Biodiversity as defined by the Commission is restricted to habitats and species covered by the
Habitats and Birds Directives. Under this definition, it is estimated that the Directive will apply to only
13% of the EU"sterritory and will beirrdevant to the remaining 87%. In addition to the
abovementioned Directives, the EU has dso ratified a number of internationd tregties and
conventions on the protection of specific species or areas, including the Bonn and Bern Conventions.
The lidblility regime should thus, as an absolute minimum, goply to damage caused to dl goeciesand
habitats protected under regiond, nationd, international and EU law, covering both exigting law, any
subsequent changes to the law, as well as relevant future legidation.

The definition of “land contamination” or “soil and subsoil contamination”, should adso
incdlude radiation to maximize public protection.

Environmental damage: according to the draft directive, ligbility to restore environmenta damage
isonly triggered above a certain degree of “seriousness’. The Commission proposa introduces
the threshold of “ serious adver se effects’. Thisraisesthe question of who isto determine the
seriousness of the damage in each case and the yardstick to be used for such determination. The
Commission has not developed commonly applicable standards for determining significance to
ecosystem, habitat or species population impacts or methods of testing significance.

The common standards ought to include considerations of:

- the extent and magnitude of the impact,

- the duration of the impact,

- whether impacts are reversible or irreversible, and

- the sengitivity and rarity of the resources impacted
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GMOs

It is essentid that the definition of “environmental damage’ adso includes GMOs. Exemptions
are foreseen in the draft Directive that would let GMO producers and operators off the hook for any
damage to the environment. According to the draft Directive, ligbility is precluded for any events or
activities which have been authorised or which were not consdered harmful based on scientific
knowledge a thetime. Liability thereby will beillusory, because any harmful effects caused by a
GMO that has been authorised for market release would never be subject to environmenta liability.

Air quality damage should aso be included in the definition of environmental damage in casesiit has
harmful effects on human hedth and the environment.

Interim losses

Another area likely to be difficult is the notion of compensation for interim losses of natura
resources and their services. The identification and quantification of these interim losses, which are
inextricably linked to the primary restoration option chosen, are fundamenta to the selection of
compensatory measures.

Scope

The proposal establishes drict liability for damage to land, water and biodiversity from activities
specified in Annex | and fault-based ligbility for damage to biodiversity from other occupationa
activities. Theligt of regulated activitiesin Annex | omits many potentia sources of serious
environmenta damage and should, therefore, be extended.

Qil pallution and nuclear damage are excluded from the EU Directive on environmentd liability with
the argument that thistype of damage isdready covered by other internationd conventions. Thisis
not true. With particular regard to nuclear damage, the Paris Convention covers only traditiona
damage and not environmentd damage; therefore, these exceptions reduce the article 3.4 of the
Directive to an absurdity. Nuclear damage must be included in the Directive so that it is subject to
compensation like any other damage to the environment. No other energy form receivesthe
preferentia treatment as nuclear power does.

Exceptions

The scope and effectiveness of a grict liability regime very much depend on the nature and extent of
the defences dlowed. The“ compliance with permit” and the“ state of the art” exceptions
currently included in the text of the proposed Directive must be completely removed, to ensure that
the costs of remediation are borne by those causing environmental damage. These exceptions should
not be admitted as defences, thus retricting the scope of the ligbility regime. This would undermine
the effective implementation of the "polluter pays' principle. The Commission’slegd study
(http:/europa.eu.int/comm/environment/liability/lega sudy.htm) clearly states that none of the 10 EU-
gates and the 5 OECD countries that were surveyed alows for ether the permit defence or the
date of the art defence in thelr environmentd liability regimes.

Prevention and restoration

The proposa establishes a public law regime, with the competent authority responsble for
determining and securing the gppropriate prevention or remediation measures. Thismay risk putting
an unfair burden on the taxpayer. In principle, initid liahility for taking the preventive and remediation
measures should lie with the operator, thus avoiding government authorities having to bear a bigger
burden than that borne by the actud polluter. State responsbilities will remain only in cases where
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the operator does not fulfil its obligations. This system provides for a*“safety net” to cover any
possible loopholes or exemptions of respongbility created by the ligility regime established to
enaure the prevention and remediation of damage. Whilgt placing liability firmly on the operator
causng the pollution, it would aso require the competent authority to act when the operator cannot
be identified or is exempted to act under the Directive. This system has not only proved itsworth in
German legidation, but it would aso strenghten the “polluter pays’ principle.

Accesstojustice

The proposal foresees only indirect accessto judtice, via public authority. This meansthat, if the
competent authorities, who are both respongble for delivering permits and for enforcing the ligbility
rules, do not take action againg the polluters, european citizens would only be able to chalenge the
authorities in court, not the polluters themsdaves. This position is obvioudy profoundly unsatisfactory
and does not take into account the provisions set out in the Aarhus Convention to which the EC isa
sgnatory. Neither isit in line with the Commission’s approach regarding future EU governance and
the better involvement of citizensin the decision-making progress. “The public concerned” as
defined in Article 2(5) of the Aarhus Convention mugt, within the framework of its nationd
legidation, have access to areview procedure before a court of law or another independent and
impartid body established by law (Article 9 of the Aarhus Convention).

Burden of proof

The burden of proof as regards causality between action and damage lies with the competent
authority according to the proposd. A clear commitment to the dleviation of the burden of proof is
in line with the working paper of April 1998 where the Commission had dready argued as follows:
“In afirg stage the plaintiff has to prove the damage and its origin and present the e ements that
make causdlity between the two plausible; if he succeeds in this, there should be a rebuttable
presumption that the activity has caused the damage’. The defendant then hasto prove “with a
prevailing probability” that he did not cause the damage. In the grict liability systems of some of the
Member States, the burden of proof is much lower and certain rules for a change in the burden of
proof have been introduced. For example, in Germany areduction of the burden of proof of
causation developed through case law, has been included in the environmentd liability legidation. In
France the burden of proof is reversed for gtrict liability; the operator is de facto the person at fault
and is obliged to prove externd causein order to be exonerated. In Greece, in cases of drict liability
the burden of proof is effectively reversed.

Joint and several liability

The rapporteur welcomes the fact that when a damage is caused by the actions or omissions of
severd operators, they arejointly and severdly liable. The dominant principle under civil law in the
great mgority of countries, isjoint and severd ligbility qudified by encouragement of decison on
equitable grounds.

Occupational activities

Thelig of occupationa activities to which the Directive gopliesis too narrow and a series of
environment-unfriendly activitiesare excluded. Thelist should include dl activities subject to any EU
environmentd legidation, aswdl as a catch-dl posdtion to cover any future legidation. It istherefore
desirable for the Annex | to be updated every 5 years.

Financial security
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Financia security, in the form of insurance and/or dedicated funds, must be made mandatory under
the Directive to ensure that the financid meansto carry out environmental remediation are available.
This requirement should include the creetion of a dedicated fund to ensure that the remediation cost
of “orphan dtes’ is not borne by public authorities. Within 5 years from the date of entry into force of
the Directive, Member States must ensure that operators shal use appropriate insurance or other
forms of financid security (probably with un upper cap) to cover their responghilities. In any caseg, it
would make sense to have different levels of insurance cover reflecting the risks of the rlevant
activity of the operator. Such a system would provide an added incentive for operators to reduce
the potential risk of environment damage, thereby applying the precautionary and prevention
principles.

Conclusions

The principa conclusion isthat the whole set of these provisions and their arrangement may lead to
serious confusion. This Directive emerges as something of ahybrid, retaining civil-law based
elements within a public law gpproach. Public law regimes generdly specify fewer defences, some
include none a dl; they do not generdly limit grict ligbility to listed activities but they usudly hold
responsible parties grictly liable regardiess of the nature of their activity; they have wider definitions
of the liable party and might cover historic damage.

The regime that the Commission has presented risks being seen asineffective initsgod of
protecting the public. A clear framework for civil ligbility is an important dement in any legd system
to ensure the implementation of the "polluter pays' principle. Consequently, any EC legidation on
environmenta liability needsto be clear, certain, consstent and coherent in its effects. Otherwisg, it
may causethe basicaly hedthy "polluter pays' principle to do dmost as much harm as good.

AMENDMENTS

The Committee on the Environment, Public Hedlth and Consumer Policy calls on the Committee on
Legd Affairsand the Interna Market, as the committee responsble, to incorporate the following
amendments in its report:

Text proposed by the Commission® Amendments by Parliament
Amendment 1
Recitd 1
(1) There are currently many contaminated (1) There are currently some 300.000 Stesin
gtes in the Community posing sgnificant hedth the Community which have already been
risks and the loss of biodiversity has identified as definitely or potentially
dramatically accelerated over the last decades. contaminated posing sgnificant hedth risks
Failure to act could result in increased Ste and the loss of biodiversty has dramaticdly
contamination and greater loss of biodiversty accelerated over the last decades. Failure to
in the future. Preventing and remedying, in O act could result in increased Site contamination
far asis possible, environmenta damage and gregter loss of biodiversity in the future.

' QJC 151, 25.6.2002, p. 132.
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contributes to implementing the objectives and
principles of the Community's environment
policy as set out in Article 174 of the Tresety.

Preventing and remedying, in o far asis
possible, environmenta damage contributes to
implementing the objectives and principles of
the Community's environment policy as set out
in Article 174 of the Tresety.

Theimportance of local conditions must
be stressed as far as remedying the
damage is concerned.

Justification

These are estimates published by the EEA (Management of Contaminated sites in Western
Europe, June 2000) to show the significance of the problem.

The importance of ‘local conditions’ in evaluating the damage caused must not be forgotten;
pollution in a medium mountain site, for example, is not treated in the same way as pollution

onaplain.
Amendment 2
Recitd 2
(2) The prevention and remedying of (2) The prevention and remedying of

environmental damage should be implemented
through the furtherance of the principle
according to which the polluter should pay, as
indicated in Article 174(2) of the Treaty. One
of the fundamenta principles of this Directive
should therefore be that an operator whose
activity has caused the environmenta damage
or the imminent threet of such damage will be
held financidly liable in order to induce
operators to adopt measures and develop
practices to minimise the risks of
environmental damage so that their exposure
to financid lidbilitiesis reduced.

PE 319.377

environmenta damage should be implemented
through the furtherance of the principle
according to which the polluter should pay, as
indicated in Article 174(2) of the Treaty and
according to the European Union’s
strategy on sustainable development as set
out in Article 6 of the Treaty. One of the
fundamentd principles of this Directive should
therefore be that an operator whose activity
has caused the environmenta damage or the
imminent threet of such damage will be held
financidly liable in order to induce operators
to adopt measures and develop practicesto
minimise the risks of environmenta damage so
that their exposure to financid liabilitiesis
reduced.
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Justification

The environment has been sidelined for too long by economic needs and social aspirations of
Europe. But economic and social development is only sustainable in the long termif the
environment and natural resources are fully protected. The sustainable development strategy
must have a real impact on the EU’s policies and procedures should be taken into
consideration by all european policiesin order to bein full consistency with the declarations
on the protection of the environment and natural resources.

Amendment 3
Recitd 3

(3) Since the objective of the proposed action, (3) Since the objective of the proposed action,
namely to establish acommon framework for namely to establish a common framework for
the prevention and remedying of environmenta the prevention and remedying of environmenta
damage a alow cost to society, cannot be damage at alow cost to society, cannot be
aufficiently achieved by the Member States aufficiently achieved by the Member States
and can therefore be better achieved at and can therefore be better achieved at
Community level by reason of the scale of the Community level by reason of the scale of the
proposed action and the implicationsin proposed action and the implicationsin
respect of other Community legidation, namely respect of other regional, national,
Council Directive 79/409/EEC of 2 April international and Community legidation,
1979 on the conservation of wild birds[58], namely Council Directive 79/409/EEC of 2
Council Directive 92/43/EEC of 21 May April 1979 on the conservation of wild birds
1992 on the conservation of natura habitats [58], Council Directive 92/43/EEC of 21 May
and of wild fauna and flora[59], and Directive 1992 on the conservation of natura habitats
2000/60/EC of the European Parliament and and of wild fauna and flora[59], and Directive
of the Council of 23 October 2000 2000/60/EC of the European Parliament and
establishing a framework for Community of the Council of 23 October 2000
actionin the fied of water palicy [60], the establishing a framework for Community
Community may adopt measuresin action in thefield of water policy [60], the
accordance with the principle of subsdiarity as Community may adopt measuresin
stoutin Article 5 of the Treaty. In accordance with the principle of subsdiarity as
accordance with the principle of st out in Article 5 of the Tresaty. In
proportionaity, as set out in that Article, this accordance with the principle of
Directive does not go beyond what is proportiondity, as set out in that Article, this
necessary in order to achieve those objectives. Directive does not go beyond whét is

necessary in order to achieve those objectives.
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Justification

By extending the scope of the proposed action to national and international legislation wider

protection is achieved.

Amendment 4
Recitd 5

(5) Biodiversity should aso be defined by
reference to areas of protection or
conservation that have been designated in
pursuance of national legislation on
nature conservation.

Account should nevertheless be taken of
specific Stuations where Community directives
or equivdent nationd provisons dlow for
certain derogations from the level of protection
afforded to the environmen.

(5) Biodiversty should also be defined in line
with the Convention on Biological
Diversity and by reference to species,
habitats and sites protected under
international, regional, Community and
Member-State law on nature conservetion,
aswell asrelevant future legislation.
Account should nevertheless be taken of
specific Stuations where Community directives
or equivdent nationd provisons dlow for
certain derogations from the level of protection
afforded to the environment. Biodiversity
also means the variability among living
organisms from all sourcesincluding,
inter alia, terrestrial, marine and other
aquatic ecosystems and the ecological
complexes of which they are part ; this
includes diversity within species, between
species and of ecosystems;

Justification

Biodiversity should not only be defined by reference to areas of protection or conservation
according to national or EC legislation but also according to the various international and
regional conventions and programmes which represent a strong basis for the protection of
natural resources in Europe and are particularly relevant to the conservation of birds and
their habitats. In order to achieve a more complete protection of the environment the
biodiversity definition should bein line with the Convention on Biological Diversity.

PE 319.377
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Amendment 5

Recitd 6
(6) This Directive should apply, asfar as This Directive should gpply, asfar as
environmental damage is concerned, to environmental damage is concerned, to all
occupationa activities which present arisk for occupationd activitiesor practices which
human heelth and the environment. Those present arisk for human health and the
activities should beidentified, in principle, environment. Those activities or practices
by reference to the relevant Community should beincluded irrespectively of whether
legislation which providesfor regulatory or not they are governed by Community
requirementsin relation to certain legislation.

activities or practices considered as posing
a potential or actual risk for man or the
environment.

Justification

The deciding factor in determining liability for environmental damage should be the
seriousness of the damage caused to the environment rather than the arbitrary nature of the
activity causing the damage. Any list of regulated activities will be inefficient, asit can never
cover all activities that may pose a danger to the environment.

Amendment 6
Recitd 6 a(new)

(6a) Environmental damage within the
meaning of this Directive refers to water,
soil and biodiversity damage resulting from
accidental or deliberate release of
substances, materials or radiation;

airborne elements are also included within
the meaning of this Directivein so asfar as
they cause damage to water, soil or
biodiversity, or present potential or actual
serious harm to human health.

Justification

The proposal for a directive applies directly to water, soil and biodiversity damage. Air
pollution is covered only indirectly when it causes such damage or presents serious risks for
human health. This situation does not emerge from the body of the proposal, and henceit is of
fundamental importance that the preamble should explain that activities which cause air
pollution are definitely included in the sphere of environmental liability although damage to
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air quality is not included.

Amendment 7
Recitd 7

(7) This Directive should adso apply, in relation (7) This Directive should aso apply, in relation

to biodiversty damage, to any occupationa to biodiversty damage, to any occupationd
activities other than those aready directly or activities other than those aready directly or
indirectly identified by reference to indirectly identified asposing an actud or
Community legislation as posing an actua potentia risk for man or the environment.

or potentid risk for man or the environment.

Justification

Biodiversity should not only be defined by reference to areas of protection or conservation
according to national or EC legidation but also according to the various international and
regional conventions and programmes which represent a strong basis for the protection of
natural resourcesin Europe and are particularly relevant to the conservation of birds and
their habitats. In order to achieve a more compl ete protection of the environment the
biodiversity definition should be in line with the Convention on Biological Diversity.

Amendment 8
Recitd 8

(8) Express account should be taken of the (8) This Directive, which does not provide for
Euratom Treaty and relevant international additiond rules of conflict of lawswhen it
conventions and of Community legislation specifies the powers of the competent
regulating more comprehensively and more authorities, iswithout prejudice to the rules on
stringently the operation of any of the internationd jurisdiction of courts as provided,
activitiesfalling under the scope of this inter dia, in Council Regulation (EC) No
Directive. This Directive, which does not 44/2001 of 22 December 2000 on jurisdiction
provide for additiond rules of conflict of laws and the recognition and enforcement of
when it specifies the powers of the competent judgmentsin civil and commercid meatters.

authorities, iswithout prejudice to the rules on
internationd jurisdiction of courts as provided,
inter dia, in Council Regulation (EC) No
44/2001 of 22 December 2000 on jurisdiction
and the recognition and enforcement of
judgmentsin civil and commercid matters. This
Directive should not apply to activities
carried out in the interest of national
defence.
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Justification

Nuclear risks and the resultant environmental damage are symbols of environmentally
hazardous activities. They are no less drastic than the cases cited in the introductory section
of the explanatory memorandum to the Commission's proposal and it is not evident on what
factual grounds they warrant special treatment. The Commission's proposal would have the
absurd consequence of totally excluding environmental damage caused in connection with
production of energy fromfissile material. None of the international conventions listed in the
proposal provide for any form of liability for environmental damage. In addition, not all
Member Sates have ratified these conventions.

Thereis no justification for the resultant boost to the nuclear energy industry over other
forms of energy production (e.g. by river or storage power plants).

The European Union is not barred fromintroducing rules on liability for such environmental

damage within the Community which are more stringent than those provided in those

conventions.

It istherefore sensible to include nuclear risksin Annex | and to introduce liability under this

directive.

Amendment 9
Recitd 9

(9) Not dl forms of environmenta damage can
be remedied by means of the ligbility
mechanism. For the latter to be effective, there
need to be one (or more) identifiable actors
(polluters), the damage needs to be concrete
and quantifiable, and a causal link needs to be
established between the damage and the
identified polluter(s). Liability is therefore not
aauitable ingrument for dedling with pollution
of awidespread, diffuse character, whereit is
impossible to link the negative environmenta
effects with the ectivities of certain individud
actors.

(9) Not dl forms of environmentd damage can
be remedied by means of the ligbility
mechanism. For the latter to be effective, there
need to be one (or more) identifiable actors
(polluters), the damage needs to be concrete
and quantifiable, and a causd link needs to be
established between the damage and the
identified polluter(s). Liability istherefore a
suitable ingrument for dedling with pollution of
awidespread, diffuse character, whereit is
possibleto link the negative environmenta
effects with the ectivities of certain individud
actors.

Justification

According to our legal systemsin Europe this statement is obvious, so thereisno point in

stressing it.
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Amendment 10
Recitd 10

(10) Since the prevention and remedying of
environmenta damageisatask directly
contributing to the pursuit of the Community's
environment policy, public authorities should
be entrusted with specia responsibilitiesto
ensure the proper implementation and
enforcement of the scheme provided for by
this Directive.

(20) Since the prevention and remedying of
environmenta damage is atask directly
contributing to the pursuit of the Community's
environment policy, public authorities should
be entrusted with speciad responshilitiesto
ensure the proper implementation and
enforcement of the scheme provided for by
this Directive. However, to ensure the
implementation of the « polluter pays »
principle and that the aims of the
Directive are fully met, qualified entities
should also have a right to take direct
legal action in the case of a threat of
imminent damage to the environment.

Justification

The rights the Directive givesto directly affected and to qualified entities are too weak and
indirect to be able to ensure that the Directive's objectives are met. Merely being ableto
request the competent authority to take action or having the right to bring judicial review
proceedings in relation to the competent authority’ s decision is not sufficient. The aims of the
Directive will be more effectively achieved by allowing public interest groups and individuals
to take action directly against polluters in the case of imminent damage to the environment.

Amendment 11
Recita 12

(12) Redtoretion of the environment should
take place in an effective manner ensuring that
the relevant restoration objectives are
achieved. Appropriate guidelines should be
defined to that end, the proper application of
which should be supervised by the competent
authority.

PE 319.377

(12) Redtoration of the environment should
take place in an effective manner ensuring that
the relevant restoration objectives are
achieved and the damaged natural
resources and/or impaired servicesreturn
to baseline condition. When deciding on
which restoration measures to be taken,
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the potential future use of the damaged
site should be taken into consideration.
Appropriate guidelines should be defined to
that end, the proper application of which
should be supervised by the competent
authority.

Justification

To ensure that “ the relevant restoration objectives are achieved” is vague and subjuctive. To
be in line with the word and the spirit of this proposal the damaged resources or impaired
services have to return to baseline condition. The addition is necessary to correspond with the
definition of Article 2, paragraph 1, point (16). The potential future use of the damaged site
or land should also be taken into consideration when deciding on the restoration measures.
Thisisin line with environmental liability laws in several Member States (see comparative
legal study, http:/europa.eu.int/commy/environment/liability/legal study.htm)

Amendment 12
Recitd 16

(16) Where biodiversity damage has been Deleted
caused by an operator in the course of an

occupational activity other than one of

those identified by this Directive as posing

an actual or potential risk for man or the

environment, that operator should not be

obliged to bear the cost of preventive or

restorative measures taken in pursuance of

this Directive where it is not established

that the operator was at fault or negligent.

Justification

The deciding factor in determining liability for environmental damage should be dependent on
the actual damage caused to the environment rather than the arbitrary nature of the activity
causing the damage.
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Amendment 13
Recitd 17

(17) Appropriate account should be taken of
Stuations where the damage in question or
imminent threat thereof isthe result of certain
events beyond the operator's control or of
emissions or events explicitly authorised or
where the potential for damage could not
have been known when the event or
emission took place, or where persons act in
their cgpacity asinsolvency practitioners and
are not otherwise at fault or negligent, or where
operators merely comply with the
regulatory requirements imposed on their
activity. In that context, there may be Stuations
inwhich it isjudtifiable that, athough the
operator should not bear the cost of preventive
or restorative measures, Member States should
nevertheless be required to take action.

(17) Appropriate account should be taken of
Stuations where the damage in question or
imminent threat thereof isthe result of certain
events beyond the operator's control , or where
persons act in their capacity as insolvency
practitioners and are not otherwise at fault or
negligent. In that context, there may be
gtuaionsin which it is judtifigble thet, dthough
the operator should not bear the cost of
preventive or restorative measures, Member
States should nevertheless be required to take
action.

Justification

It is obvious that the aim of the Directive to prevent and remedy environmental damage
cannot be achieved if any of the above exemptions are included in any way.

Amendment 14
Recita 20

(20) Competent authorities should be entitled
to recover the cost of preventive or restorative
measures from an operator for areasonable
period of time from the date on which those
measures were effected.

(20) Competent authorities should be entitled
to recover the cost of preventive or restorative
measures from an operator for areasonable
period of time from the date on which those
measures were compl eted.

Justification

To bein line with the amendment on Article 12 of the proposal.
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Amendment 15
Recita 22

(22) Persons adversely affected or likely to
be adversely affected by environmental
damage should be entitled to ask the
competent authority to take action.
Environmental protection is, however, a
diffuse interest on behalf of which
individuals will not always act or will not
be in a position to act. Qudified entities
should therefore be given a specid status o
that they can properly contribute to the
effective implementation of this Directive.

(22)" The public concerned” which means
the public affected or likely to be affected
by, or having an interest in, the
environmental decision making,
including non-governmental
organisations promoting environmental
protection should be entitled to ask the
competent authority to take action, to
participate in decision-making and have
access to justice. Qudified entities should
therefore also be given a specid status so that
they can properly contribute to the effective
implementation of this Directive.

Justification

All individuals directly affected and all groups whose objective is to protect the environment
must be given the right to take direct legal action in the case of imminent damage to the
environment. The modification is also in line with the Aarhus Convention on access to
information, public participation in decision-making and access to justice in environmental

matters.

Amendment 16
Recitd 24

(24) The rlevant persons and qudified entities
should have access to procedures for the
review of the competent authority's decisions,
actsor falureto act.

(24) The rdevant persons and qudified entities
should have access to procedures for the
review of the competent authority's decisions,
actsor fallureto act and a right to appeal.

Justification

Depending on the relevant Member States” legal systems, it isimportant that there should not
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only bearight of “ judicial review” , which could only mean a right to review whether a
competent authority’s decision is reasonable one or not, but also a right to appeal, in which
the substance and procedural correctness of the authority”s decision can be tested and an
injuction to take immediate action can be issued.

Amendment 17
Recitd 26
(26) Member States should encourage the use (26) A system of mandatory financial
by operators of any appropriate insurance or security should form an integral part of the
other forms of financid security in order to liability regime. Member States should take
provide effective cover for financid obligations all necessary measures to ensure the use by
under this Directive. operators of any appropriate insurance or other

forms of financia security in order to provide
effective cover for financid obligations under
this Directive,

Justification

If the directive isto achieve its aims of preventing and restoring environmental damage as
well asimplementing the "polluter pays principle’, then it is absolutely crucial that some form
of compulsory financial security be introduced.

Amendment 18
Recitd 29
(29) Member States should report to the (29) Member States should report to the
Commisson on the experience gained in the Commisson on the experience gained in the
application of this Directive so asto enable the application of this Directive so asto enable the
Commission to consider, taking into account Commission, taking into account the impact on
the impact on sustainable devel opmert, sugtainable development and futurerisksto
whether any review of the Directiveis the environment, to proceed to a review of
appropriate. the Directivein (5) years.
Justification

Provision must be made in the Directive to ensure that the list of activitiesin Annex | is
reviewed and up-dated at regular intervals, to take into account new occupational activities.
PE 319.377 18/59 AD\487072EN.doc



Amendment 19
Recitd 29 a (new)

(29a) Having regard to recital 16 of
Directive 2001/18/EC and considering that
the Commission has undertaken to bring
forward, before the end of 2001, a
legislative proposal on environmental
liability covering, inter alia, damage from
GMOs, calls on the Commission to submit
such a proposal without delay.

Justification

In the conciliation committee considering Directive 2001/18, the Member Sates called for the
insertion in the directive of provisions on liability in the event of damage to the environment
being caused by plants produced using modern biotechnol ogy. The Commission should
therefore present as soon a possible a regulatory framework on liability for damage caused by
genetically modified organisms with a view to completing the legislation necessary in the field

of modern biotechnol ogy.

Amendment 20
Article 2, paragraph 1, point 1

(1) "basdline condition" means the condition of
the natural resources and services that would
have existed had the damage not occurred,
estimated on the basis of higtorical data,
reference data, control data, or data on
incrementa changes (such as the number of
dead animals), done or in combination, as

appropriate;
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(2) "basdline condition" means the condition of
the natural resources and services that would
have existed had the damage not occurred,
esimated, in the case of biodiversity, on the
basis of conservation status and especially
the achievement of favourable conservation
status, and/or in relation to all natural
resources and services, including
biodiversity, on the basis of historica data,
reference data, control data, environmental
impact assesment data (if available),
information from areas unaffected but
comparable to the damaged site, or data on
incremental changes (such as the number of
dead animds), done or in combination, as

appropriate;
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Justification

Biodiversity damage is defined by reference to the conservation status of habitats and
species, especially its progress towar ds favourable conservation status. Therefore, the more
relevant measure of the baseline condition in relation to biodiversity may well be its
conservation status/progress towar ds favour able conservation status. This needs to be
reflected in the definition of « baseline condition ». Otherwise, the way environmental damage
is established and the way in which the actual damage and necessary restoration are
identified will not match and the aims of the Directive will not be able to be achieved on a

practical level.

In estimating the baseline condition the environmental impact assesment data and the
information from areas unaffected but comparable to the damaged site could also serve as

useful .

Amendment 21
Article 2, paragraph 1, point (2)

(2) «biodiversty » means natural habitats
and specieslisted in Annex | to Directive
79/409/EEC, or in Annexesl, Il an 1V to
Directive 92/43/EEC, or habitats and
species, not covered by those Directives,
for which areas of protection or
conservation have been designated
pursuant to the relevant national
legislation on nature conservation;

(2) «biodiverdty » means all species and
the protected sitesthey live in and
habitats protected under international,
Community, national and regional
legislation, covering both existing law,
any subsequent amendments to the laws,
aswell asrelevant future legislation; ) in
connection with genetically modified
organisms, biodiversity means all habitats
and species occurring within the area
covered by this directive;

Justification

The biodiversity definition should cover not only habitats and species protected under EU
law but also under existing and future national and international legislation.

Action to remedy the damage to biodiversity caused by GMOs should be as broadly-based as
possible, and should thus be extended to include damage other than that caused to protected

areas.
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Amendment 22
Article 2, paragraph 1, point 3

(3)"consarvation satus’ means.

(8 in respect of anaturd habitat, the sum of the
influences acting on anaturd habitat and its
typica speciesthat may affect itslong-term
natural distribution, structure and functions as
well asthe long-term surviva of itstypica
species within, as the case may be, the
European territory of the Member Statesto
which the Treaty gppliesor the territory of a
Member State or the natural range of that
habitat;

(b) in respect of a gpecies, the sum of the
influences acting on the species concerned that
may affect the long-term didtribution and
abundance of its populations within, as the case
may be, the European territory of the
Member States to which the Treaty applies or
the territory of a Member State or the
natural range of that species,
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(3)"consarvation satus’ means.

(8 in respect of anatura habitat, the sum of the
influences acting on a naturd habitat and its
typica speciesthat may affect itslong-term
natural distribution, structure and functions as
well asthe long-term survivd of itstypica
species within the territory of a Member State
to which the Treety gpplies;

The conservation status of a natural
habitat will be taken as « favourable»
when :

- itsnatural range and areasit covers
within that range are stable or increasing,
and

- the specific structure and functions which
are necessary for itslong-term
maintenance exist and are likely to
continueto exist for the foreseeable future,
and

- the conservation status of its typical
speciesisfavourable as defined in (b)
below;

(b) in respect of a species, the sum of the
influences acting on the species concerned that
may affect the long-term distribution and
abundance of its populations within the territory
of a Member State to which the Treaty applies;
The conservation status of a specieswill be
taken as « favourable» when :

- population dynamics data on the species
concerned indicate that it is maintaining
itself on along-term basisas a viable
component of its natural habitats, and

- the natural range of the speciesis neither
being reduced nor islikely to be reduced
for the foreseeable future, and

- thereis, and will probably continue to be,
a sufficiently large habitat to maintain its
populations on a long-term basis.
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Justification

“ Conservation status” and “ favourable conservation status’ are defined under the Habitats
Directive. Using common agreed concepts, such as these, will ensure coherence across EU
environmental legislation and will facilitate in the interpretation of this Directive. Using
definitions which are virtually the same, but dlightly different, will confuse the unity of
interpretation of these terms.

Amendment 23
Article 2, paragraph 1, point (4)

(4) « costs » means costs which are judtified (4) « costs » means costs which are judtified
by the need to ensure the proper and effective by the need to ensure the proper and effective
implementation of this Directive including implementation of this Directive induding the
adminidrative, legd, and enforcement cods, costs of assessing environmental damage
the costs of data collection and other generd or an imminent threat of such damage,
costs and monitoring and supervison costs, adminigtrative, legd, and enforcement codts,

the costs of data collection and other genera
costs and monitoring and supervison codts,

Justification

Assessment costs are direct costs incurred in defining the anticipated environmental impact of
an individual project or activity. Usually, this would include baseline studies, environmental
impact analyses and the preparation of an Environmental Impact Study (EIS). Assessing the
environmental damage is an expensive process and it should be included in the costs.

Amendment 24
Article 2, paragraph 1, point 5

(5) “damage’” means a measurable adverse (5) “damage’ means a measurable adverse
changein anatura resource and/or measurable changein anatura resource and/or measurable
impairment of a natura resource service which impairment of a natura resource service which
may occur directly or indirectly and which is may occur directly or indirectly;

caused by any of the activities covered by
this Directive;
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Justification

The requirement that the damage be caused by activities covered by the Directive is too
restrictive in view of the fact that technological changes and other devel opments may lead to
new activities with a potential to damage the environment. The realities of the legidlative
process mean that legislatures, including the European Parliament and Council, aswell asthe
Commission in the exercise of its power of initiative, should not be obliged to amend this
directive before liability can be established.

Amendment 25
Article 2, paragraph 1, point (8)

(8) "naturd resource" means biodiversity, (8) "naturd resource" means biodiversity,
water and soil, including subsoil; water and soil, including subsoil and air;
Justification

Emission of air pollutants are causing damage to natural resources of vital environmental
and economic importance, such as forests, soils and waters, and may have harmful effects on
human health. Consequently air should be considered as a natural resource.

Amendment 26
Article 2, paragraph 1, point (9)

(9) “operator” means any person who directs (9) "operator" meansany natural or legal,
the operation of an activity covered by this private or public person who directs or
Directive including the holder of a permit or controls the operation of the occupational
authorisation for such an activity and/or the activity or, wherethisis provided for in
person registering or notifying such an activity; national legislation, to whom decisive

economic power over the technical
functioning of such an activity has been
delegated, induding the holder of a permit or
authorisation for such an activity, and/or the
person registering or notifying such an
activity,as well as site owners and occupiers
of theland; in case a natural or legal,
private or public person has an effective
control of the operator, he will also be
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deemed to direct or control the operation
for the purposes of this Directive;

Justification

The definition of "any natural or legal person™ excludes further possible liable parties. Other
parties can also be involved in the described activities. These operators have to be included in
theregimeif the final goal of the directive, i.e. to hold all operatorsliableisto be achieved. A
natural or legal, private or public person having an effective control of the operator is
deemed to exercise full control on that operator and should therefore be held responsible for
the damages caused by that operator. Several grounds are given for including site owners
and occupiers of the land as liable parties: because they have a long-standing duty to keep
their land in a safe condition or because they either have profited from the presence of the
pollutants or will profit from the clean-up; and because exposing purchasersto this liability
risk provides an incentive for them to investigate land thoroughly before they take possession
of it, so helping to identify pollution problems.

Amendment 27
Article 2, paragraph 1, point (11)

(11) «land contamination » or « soil and (11) «land contamination » or « soil and
subsoil contamination » means the direct or subsoil contamination » means the direct or
indirect introduction, as aresult of human indirect introduction, as aresult of human
activity, of substances, preparations, activity, of substances, radiation,
organisms or micro-organisms harmful to preparations, organisms or micro-organisms
human hedlth or naturd resourcesinto soil and harmful or potentially harmful to human
ubsoil; hedlth or naturd resourcesinto soil and
ubsoil;
Justification

Radiation damage should be covered by the directive in respect of land contamination,
especially in view of the fact that much radiation damage is exempted anyway under Article
3.4. In the interests of maximising public protection it isimportant that potential harmto
human health or natural resources are also to be included.

Amendment 28
Article 2, paragraph 1, point (14)
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(14)"qudified entity" means any person who,
according to criterialaid down in nationd law,
has an interest in ensuring that environmental
damage is remedied, induding bodies and
organisations whose purpose, as indicated
by the articles of incorporation thereof, is
to protect the environment and which
meet any requirements specified by
national law;

(14) « qudified entity » means any legal or
natural person who, according to criterialaid
down in nationd law, has an interest in
enauring that environmenta damage is
prevented and remedied, indudingthe
“public concerned” which isthe public
affected or likely to be affected by, or
having an interest in, the environmental
decision making ; non-governmental
organisations promoting environmental
protection and meeting any requirements
under national law shall be deemed to
have an interest.

Justification

The proposal”s definition is limited regarding access to justice and does not sufficiently take
into account the provisions set out in the Aarhus Convention to which the E.U. is a signatory.
Itisalso not in line with the Commissions approach regarding future E.U. governance and
the better involvement of citizen in the decision making process.

Amendment 29
Article 2, paragraph 1, point (18), letter (a)

(a) biodiverdty damage, which isany damage
that has serious adverse effects on the
consarvation status of biodiversity;

(a) biodiversty damage, which isany change

in circumstances tha hasor islikely to have

significant adverse effects on attaining and
maintaining the favourable conservation
datus of biodiversty;

Justification

A clearer definition should be given to the term"biodiversity" The threshold proposed for
damage to biodiversity and health is significant damage.
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Amendment 30
Article 2, paragraph 1, point (18), letter (b)

(b) water damage, which is any damage that
adversely affects the ecologica datus,
ecological potentid and/or chemica satus of
the waters concerned to such an extent that this
gatus will or islikely to deteriorate from one of
the categories defined in Directive 2000/60/EC
with the exception of adverse effects where
Article 4(7) of Directive 2000/60/EC applies;

(b) water damage, which is any damage that
has or islikely to have adverse effects on
the ecologicd satus, ecologicd potentid,
guantitative and/or chemica datus of the
waters concerned to such an extent that this
gatuswill or islikely to deteriorate from one of
the categories defined in Directive 2000/60/EC
with the exception of adverse effects where
Article 4(7) of Directive 2000/60/EC applies,

Justification

The framework directive on water identifies three factors on the basis of which to assess
water quality: its environmental, chemical and quantitative status. The Commission proposal
omits quantitative status, which would mean that the environmental liability regime would
not apply in situations wher e the qualitative status of a given water resource had been

affected.

Amendment 31
Article 2, paragraph 1, point (18), point (c) and point (c @ (new)

(¢) land damage, which is any damage that
creates serious potentid or actud harmto
public hedth asaresult of soil and subsoil
contamination;

(¢) land damage, which is any damage that
creates significant potentid or actua harm
to public hedth and natural resourcesasa
result of soil and subsoil contamination,
including GMO contamination ;

(c a) air quality damage which is any
damage that creates significant potential
or actual harm to public health or causes
damage to biodiversity, water and land;

Justification

Itis not feasible for a liability regime to cover all environmental damage by all activities.
Covering minimal or negligible effects on the environment would make a liability regime
extremely difficult and expensive to apply. One way to avoid thisis by applying the liability
regime only for damage which surpasses a certain minimum threshold. The threshold
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proposed for biodiversity and health is significant damage. More should be done to tighten up
cover for GMO-based damage. Air quality damageis very crucial and it should, by all means,
be included to the definition of environmental damage.

Amendment 32
Article 2(1)(19)

(19) “value” means the maximum amount delete
of goods, services, or money that an
individual iswilling to give up to obtain a
specific good or service, or the minimum
amount of goods, services, or money that
an individual iswilling to accept to forgo a
specific good or service. The total value of
a habitat or speciesincludesthe value
derived by individuals from their direct use
of the natural resource, for example,
swimming, boating, or bird watching, as
well as the value attributed by individuals
to the habitats and species irrespective of
direct uses. Thisexcludesloss of financial
income to individuals;

Justification

“Value®” as defined would only apply to the concept of compensatory restoration. It isvery
controversial, confusing and potentially not very useful in the application of this Directive.

Amendment 33
Article 2, paragraph 1, point (21)

(21) "emisson” meanstherdeasein the (21) "emisson” meanstherdeasein the
environment of substances, preparations, environment of substances, radiation,
organisSms or micro-organisms. preparations, organisms.

Justification

Release of radioactive materials have potentially serious local and transboundary impacts.
Incidents are frequently related to the handling of radioactive liquids, storage of combustibles
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etc. Most incidents which have occurred in Western Europe have resulted from human error
during operations.

“Organisms’ include micro-organisms.

Amendment 34
Article 2, paragraph 1, point 21 a (new)

(21a) “organism” means any biological
entity, cellular or non-cellular, capable of
replication or of transferring genetic
material, including viruses, viroids, animal
and plant cellsin culture;

Justification

Theterm*“ organism’, used in Article 2 (1) point 21, should be defined in line with Article 2
point 1 of Directive 2001/18/EC and in line with the — more specific — definition of “ micro-
organism’, given by Art. 2 (a) of Council Directive 90/219/EC.

Amendment 35
Article 3, paragraph 1

1. This Directive shdl gpply to environmental 1. This Directive shdl gpply to environmental
damage caused by the operation of any of damage caused by or that islikely to be
the occupational activitieslisted in Annex caused by, or in connection with the

I, and to any imminent threat of such damage operation of any occupational activity or
occurring by reason of any of those activities. any substance used in any occupational

activity, and to any imminent threat of such
damage occurring by reason of any of those
activitiesor substances.

Justification

The deciding factor in determining liability for environmental damage should be the
seriousness of the environmental damage caused, rather than the arbitrary nature of the
activities causing damage. For reasons of clarity, damage that is not caused by the operation
itself but isin connection with it should also be explicitly mentioned.
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Amendment 36
Article 3, paragraph 2

2. ThisDirective shall apply to
biodiversity damage caused by the
operation of any occupational activities
other than those listed in Annex |, and to
any imminent threat of such damage
occurring by reason of any of those
activities.

deleted

Justification

The deciding factor in determining liability for environmental damage should be dependent
on the actual damage caused to the environment rather than the arbitrary nature of the

activity causing the damage.

Amendment 37
Article 3, paragraph 3

3. This Directive shdl not apply to environmenta
damage or to any imminent threet of such damage
aridgng from an incident in respect of which
liability or compensation isregulated by any
of the following agreements:

@ the International Convention of 27
November 1992 on Civil Liability for Oil
Pollution Damage;

(b) the International Convention of 27
November 1992 on the Establishment of an
International Fund for Compensation for
Oil Pollution Damage;

(© the International Convention of 23
March 2001 on Civil Liability for Bunker
Oil Pollution Damage;

(d) the International Convention of 3
May 1996 on Liability and Compensation for
Damage in Connection with the Carriage of
Hazardous and Noxious Substances by Sea;

(e the Convention of 10 October 1989
on Civil Liability for Damage Caused
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3. This Directive shdl apply to environmenta
damage caused by, or in connection with
any imminent threet of such damage arisng from
or in connection with maritime transport
to the extent that the international
conventionslisted in part A to Annex | do
not impose stricter liability for that
damage.

The Directive shall apply in all cases
where the relevant international
conventions have not yet been ratified by
the European Community and/or the
Member States and have not yet entered
into force.

In cases where the International
Agreements/Protocols listed in Annex A to
Annex | do not cover environmental
damage, this Directive shall apply
complementarily so as to cover the full
restoration of the environmental damages
in linewith Annex I1.
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during Carriage of Dangerous Goods by
Road, Rail and Inland Navigation Vessels.

Justification

The rapporteur cannot accept that marine oil pollution is excluded from the directivein
Article 3.3. The wording of the Article in the Directive automatically excludes any incident
involving marine pollution covered under the international conventions on pollution from
shipping. However, the aims of these conventions and the directive on environmental liability
differ. Moreover, damage to biodiversity as such, when there is no property or economic loss
involved is not covered in the international conventions. As a consequence serious oil spills or
emissions of other hazardous or noxious substances — environmental damage with particular
relevance to this directive, will not be remedied. Furthermore, the damage covered by these
international conventions on pollution from shipping falls more in the sphere of traditional
damage and economic loss, which does not fall under the directive on environmental liability.

In order to avoid any overlapping of the two liability regimes the following formulais
suggested: the Directive shall apply to environmental damage caused by pollution from
shipping to the extent that no liability isimposed by the international shipping pollution
conventions in relation to that damage. To the extent that environmental damageis
compensated, remediated or prevented under the regime of one of the international

conventions, the Directive need not apply.

In addition, where any of the international conventions has not yet entered into force, this
Directive should apply, as otherwise there will be a potential gap in the compensation of

environmental damage.

Amendment 38
Article 3, paragraph 4

4. This Directive shdl not apply to such nuclear
risks or environmental damage or imminent threst
of such damage as may be caused by the
operation of the activities covered by the Treaty
edablishing the Atomic Energy European
Community or caused by an incident or activity in
respect of which liability or compensation is
regulated by any of the following agreements.

€) the Paris Convention of 29 July 1960
on Third Party Liability in the Field of

Nuclear Energy and the Brusses
Supplementary Convention of
31 January 1963,
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4. This Directive shdl apply to such nuclear
risks or environmenta damage caused by, or
any imminent threat of such damage as may be
caused by, or in connection with, the
operation of the activities covered by the Treaty
establishing the Atomic Energy European
Community or caused by an incident or activity
in repect of which ligbility or compensation is
not regulated by any of the agreements|isted
in part B to Annex I.

The Directive shall apply in all cases
where the relevant international
conventions have not yet been ratified by
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the European Community and/or the
Member States and have not yet entered
into force.

(b) the Vienna Convention of 21 May
1963 on Civil Liability for Nuclear Damage,
and the Vienna Convention of 12 September
1997 on Supplementary Compensation for

Nuclear Damage; In cases where the I nternational

Agreements/protocols listed in Annex B to

(0  the Joint Protocol of 21 September Annex | do not cover environmental

1988 Relating to the Application of the damage, this Directive shall apply
Vienna Convention and the Paris complementarily so as to cover the full
Convention; restoration of the environmental damages

in linewith Annex I1.
(d) the Brussels Convention of 17

December 1971 relating to Civil Liability
in the Field of Maritime Carriage of
Nuclear Material.

Justification

The rapporteur cannot accept that marine oil pollution is excluded fromthe directivein
Article 3.3. The wording of the Article in the Directive automatically excludes any incident
involving marine pollution covered under the international conventions on pollution from
shipping. However, the aims of these conventions and the directive on environmental liability
differ. Moreover, damage to biodiversity as such, when there is no property or economic loss
involved is not covered in the international conventions. As a consequence serious oil spillsor
emissions of other hazardous or noxious substances — environmental damage with particular
relevance to this directive, will not be remedied. Furthermore, the damage covered by these
international conventions on pollution from shipping falls more in the sphere of traditional
damage and economic |oss, which does not fall under the directive on environmental liability.
In order to avoid any overlapping of the two liability regimes the following formulais
suggested: the Directive shall apply to environmental damage caused by pollution from
shipping to the extent that no liability isimposed by the international shipping pollution
conventions in relation to that damage. To the extent that environmental damage is
compensated, remediated or prevented under the regime of one of the international
conventions, the Directive need not apply.

In addition, where any of the international conventions has not yet entered into force, this
Directive should apply, as otherwise there will be a potential gap in the compensation of
environmental damage.

Liability or compensation should be regulated by agreements which areratified and in force,
including future agreements for the main objectives of environmental liability (restoration
and compensation) to be achieved.
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Amendment 39
Article 3, paragraph 6

6. This Directive shdl not apply to 6. This Directive shdl gpply to environmentd
environmental damage or to an imminent threet damage or to an imminent threat of such

of such damage caused by pallution of a damage caused by pollution of awidespread,
widespread, diffuse character, whereit is diffuse character, where it is possible to
impossibleto establish acausa link between establish acausd link between the damage and
the damage and the activities of certain the activities of certain individua operators.

individua operators.

Justification

The proposed wording implies that where damage is widespread and diffuse, establishment of
a causal link between damage and identifiable pollutersis unlikely to be possible. Even if such
proof is sometimes difficult, it is not always the case that it cannot be established. The
alternative wording proposed here, whilst respecting the Commission’ s common-sense
proposal to exclude pollution where no causal link can be established, also makesit clear that
where those responsible for “ pollution of a widespread, diffuse character” can be identified,
the provisions of the directive apply as normal.

Amendment 40
Article 3, paragraph 7

7. This Directive shall not apply to delete
activities the sole purpose of which isto
serve national defence.

Justification

This exception poses a major obstacle to attributing responsibility to those operators who
have caused environmental damage in effect preventing the operation of the polluter-pays
principle.

Amendment 41

Article 3, paragraph 8

8. Subject to Article 11(3), this Directive shal 8. Subject to Article 11(3) and without
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not give private parties aright of compensation
for any economic loss sustained in
consequence of environmental damage or of
an imminent threat of such damage.

prejudice to relevant national law, this
Directive shdl not give privae paties aright
of compensation for any economic loss
sustained in consequence of environmental
damage or of an imminent threat of such
damage.

Justification

The principle of subsidiarity should apply in relation to thisissue. In the Member States where
national laws give a right to compensation for economic loss, those laws should not be

overriden by this Directive.

Amendment 42
Article 3 a(new)

Article3 a

Establishment and monitoring of
conservation status

Without Prejudice to Article 11 of
Directive 92/43/EEC, Member States shall
establish and monitor the conservation
status of the habitats and specieslisted in
Annex |, Il and IV of that Directive.

Justification

Member Sates should undertake surveillance of the conservation status of the habitats with
particular regard to priority natural habitat types and priority species.

Amendment 43
Artice4

1. Where environmenta damage has not yet
occurred but there is an imminent threat of such
damage occurring, the competent authority
shall either require the operator to take the
necessary preventive measures or shall itself
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1. Where environmental damage has not yet
occurred but there is an imminent threat of such
damage occurring, the operator shall take,
without delay and without waiting for a
request to this effect by the competent
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take such measures.

2. Without prejudice to any further action
which could be required by the competent
authority under paragraph 1, Member States
shall provide that, when operators are aware
of an imminent threat or ought to be aware
of such an imminent threat, those operators
are required to take the necessary measures
to prevent environmental damage from
occurring, without waiting for a request to
do so by the competent authority.

3. Membear States shdl provide that where
gppropriate, and in any case whenever an
imminent threat of environmenta dameage is not
dispelled despite the preventive measures taken
by the relevant operator, operators are to inform
the competent authority of the Situation.

4. If the operator fals to comply with the
obligations laid down in paragraph 1 or 2, the
competent authority shal teke the necessary
preventive measures.

PE 319.377

authority, the necessary preventive measures.

Delete

3. Member States shdl provide that where
gppropriate, and in case whenever an imminent
threat of environmenta damage is not dispelled
despite the preventive measures taken by the
operator, operators are to inform the competent
authority of all relevant aspects of the
dtuation, as soon as possible

3a. The competent authority may:

(a) require the operator to provide
information on any imminent threat of
environmental damage or in suspected
cases of such an imminent threat;

(b) give instructions to the operator to be
followed on the necessary preventive
measures to be taken;

(c) require the operator to take the
necessary preventive measures,

(d) itself take the necessary preventive
measures where there is urgency because of
an immediate threat of damage and the
operator hasfailed to act;

4. If the operator fallsto comply with the
obligations lad down in paragraph 1 or 3(b)
and (c), the competent authority shall take the
necessary preventive measures.

(This situation must not in any
circumstances lead to the principle of “tax
payer pays’ replacing that of “polluter
pays’;)

4a. The operator and the competent

authority shall immediately inform any

other Member State likely to be affected
AD\487072EN.doc



about the environmental damage.

Justification

Theinitial liability for taking the preventive measures where there is an imminent threat of
damage lies with the operator. Where damage appears imminent and the operator does not
take action, the public authority must be able to take the necessary measures in place of the
operator. The Member Sates responsibilities will remain thus in cases where the operator

does not fulfil its obligations.

Amendment 44
Article5

1. Where environmenta damage has occurred
the competent authority shdl ether require
the operator to take the necessary restorative
measures or shall itsalf take such measures.
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1. Where environmenta damage has occurred
the operator dhdl, without delay, inform the
competent authority of all relevant aspects
of the situation and take the necessary
restorative measures, when operatorsare
aware that environmental damage has
occurred and have appropriate emergency
plansin place, those operators are required
and empower ed to take necessary restorative
measures possible within the scope of such
emergency plans, without waiting for a
request to do so by the competent authority;

la. The competent authority may:

(a) require the operator to take the
necessary restorative measures;

(b) require the operator to provide
supplementary information on any damage
that has occurred,;

(c) giveinstructionsto the operator to be
followed on the necessary restorative
measures to be taken;

(d) itself take the necessary restorative
measures. (This situation must not in any
circumstances lead to the principle of “tax
payer pays’ replacing that of “ polluter
pays’);
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2. If the operator failsto comply with a request
issued under paragraph 1, the competent
authority shdl take the necessary restorative
measures.

3. The necessary restorative measures shall
be determined in accordance with Annex 11.

4. Where severd ingances of environmenta
damage have occurred in such a manner that the
competent authority cannot ensure that the
necessary restorative measures are taken a the
same time, the competent authority shdl be
entitled to decide which instance of environmental
damage must be remedied fird.

In making that decision, the competent authority
shdl haveregard, inter alia, to the nature, extent
and gravity of the various indances of
environmental damage concerned, and to the
possibility of natural recovery.

1b. The competent authority shall decide
which restoration measures shall be
implemented in accordance with Annex 1|
and with the co-operation of the relevant
operator;

2. If the operator fallsto comply with the
obligationslaid down in paragraphs 1 or 2
(b) and (c), the competent authority shdl
ensure that these measures are taken;

Delete

4. Where severa ingtances of environmental
damage have occurred in such a manner that the
competent authority cannot ensure that the
necessary restorative measures are teken at the
same time, the competent authority shal be
entitled to decide which instance of
environmenta damage must be remedied first.
In making that decision, the competent authority
shdl have regard, inter dia, to the nature, extent
and gravity of the various instances of
environmenta damage concerned, as well as
to any risk to human health and to the
possbility of primary restoration.

Justification

Theinitial liability for rectifying damage caused to the environment lies with the operator.
The responsibility of authorities should at first hand remain limited to monitoring and
advising. This systemwould strengthen the Commission's required "polluter pays principle”.
However the authorities need competence to carry out measures when it considers them
necessary. Operators should be empowered, and may even have an obligation under other
legislation, to apply emergency plans when damage occurs to ensure quick restoration and

prevent greater damage.

Amendment 45
Article 6, paragraph 1, introduction

1. Subject to article A 9(1), Member States
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1. Member States shal ensure that the
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shdl ensure that the necessary preventive or necessary preventive or restorative measures
restorative measures are taken: are taken:

Justification

Obvious after the deletion of 4 words of Article 9, paragraph 1.

Amendment 46
Article 6, paragraph 1, letters (b) and (c)

(b) where the operator can be identified but deleted
has insufficient financial meansto take

any of the necessary preventive or

restorative measures,

(c) where the operator can be identified but deleted
has insufficient financial meansto take all
of the necessary preventive or restorative
measures, or
Justification

The inclusion of these points would give an unnecessarily strong legal possibility for an
operator to withdraw from the obligations to take necessary preventive and remedying
measures.

Amendment 47
Article 6, paragraph 2

2. Measures taken in pursuance of paragraph 2. Measures taken in pursuance of paragraph
1(a), (b) and (c) shal be without prgudice to 1(a), shdl be without prgjudice to the ligbility
the ligbility of the relevant operator under this of the relevant operator under this Directive
Directive and without pregjudice to Articles 87 and without prejudice to Articles 87 and 88 of
and 88 of the EC Tresty. the EC Treaty.
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Justification

The deletion of point (b) and (c) in Article 6, paragraph 2, follows from amendment 46.

Amendment 48
Article 7, paragraph 2

2. The competent authority shall aso recover 2. The competent authority shall dso recover
from the operator who has caused the damage from the operator or the third person who
or the imminent threat of damage the costs of has caused the damage or the imminent threet
ng environmenta damage and, asthe of damage the costs of ng
case may be, the costs of ng an environmenta damage and, as the case may
imminent threat of such damege. be, the costs of assessng an imminent threat of
such damage.
Justification

So asto cover all responsibilities.

Amendment 49
Article 7, paragraph 2 a (new)

2a. Subject to Articles 8, 9 and 10, where
persons and/or qualified entities adversely
affected or likely to be adversely affected by
environmental damage haveincurred costs
by taking preventive measuresin relation
to damage or the imminent threat of
damage under this Directive, they shall be
entitled to recover those costs from the
operator who has caused the damage.
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Justification

If adversely affected persons and /or qualified entities incur costs by taking preventive
measur es, they are doing so instead of the competent authority and should therefore enjoy the
same right to be able to claim back the costs incurred from the operator who committed the
damage/imminent threat.

Amendment 50
Article 9, paragraph 1

1. Subject to Article 10, this Directive shdl 1. This Directive shdl not cover
not cover environmental damage or an environmenta damage or an imminent thregat of
imminent threet of such damage caused by: such damage caused by:

Justification

Self-explanatory.

Amendment 51
Article 9, paragraph 1, letter (9)

(&) an act of armed conflict, hodilities, civil war (&) an act of armed conflict, hodtilities, civil war,
Or insurrection; terrorism or insurrection;
Justification

In the light of recent events, terrorism should be explicitly mentioned as an exception.

Amendment 52
Article 9, paragraph 1, letter (C)

(c) an emission or event allowed in delete
applicable laws and regulations, or in the

permit or authorisation issued to the

operator;

AD\487072EN.doc 39/59 PE 319.377

EN



Justification

This exception fundamentally undermines the “ polluter pays’ principle, giving riseto a
situation where operators may avoid liability for environmental damage they have caused,
thus shifting the ultimate financial burden of restoring the environmental damage onto the
taxpayer. Such a defenceisnot part of existing national environmental liability regimes of
EU Member Sates.

Amendment 53
Article 9, paragraph 1, letter (d)

(d) emissions or activities which were not delete
considered harmful according to the state

of scientific and technical knowledge at

the time when the emission was released

or the activity took place.

Justification

If this defence is maintained, it will undermine the precautionary and the * polluter pays’
principles and would allow operators to escape liability. Also, the limited provision of strict
liability is further eroded and the proposed regime is de facto turned into a fault-based
liability regime leading to potentially serious environmental damage not being covered.

Amendment 54
Article 9, paragraph 2

2. Paragraph 1(c) and (d) shall not apply delete
if the operator has been negligent.
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Justification

Follows from the the deletions made in amendments 52 and 53.

Amendment 55
Article9, paragraphs 3, letter (a)

(8 an act done by athird party with intent to
cause damage, and the damage or imminent
threat in question resulted despite the fact that
gppropriate safety measures were in place;

(a) an act done by athird party with or
without intent to cause damage, and the
damage or imminent threet in question resulted
despite the fact that appropriate safety
measures were in place;

Justification

Absence of intent on the part of the third party must be included in this paragraph.

Amendment 56
Article 10 paragraph 1

1. Member States shall ensure that in dl
circumstances operators bear any costs
relating to preventive measures which they
were required to take as a matter of coursein
order to comply with the legidative, regulatory
and adminidrative provisons regulaing their
activities, including the terms of any
permit or authorisation.

1. Member States shall ensure that in dll
circumstances operators bear any costs
relating to all measures which they were
required to take as amatter of course in order
to comply with the legidaive, regulatory and
adminidrative provisons regulating their
activities.

Justification

The objective of the directive is not only the prevention of an environmental damage but also
therestoration of it in case it occurs. The operator should thus also bear any costs relating
not only to the preventive measures but to all measures. Obvious deletion after amendment

952
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Amendment 57
Article 11

1. Subject to paragraph 2, where the
competent authority is able to establish with
a sufficient degree of plausibility and
probability that one and the same ingtance of
damage has been caused by the actions or
omissons of severd operators, Member States
may provide either that the relevant operators
areto be held jointly and severdly ligble for that
damage or that the competent authority is to
gpportion the share of the costs to be borne by
each operator on afair and reasonable basis.

2. Operators who are able to establish the extent
to which the damage results from ther activities
shal be required to bear only such costs asrelate
to that part of the damage.

3. This Directive is without prgudice to any
provisons of nationd law concerning the rights of
contribution or recourse.

1. When the same ingtance of damage has been
caused by the actions or omissions of severa
operators, and without prejudice to the full
recovery of the costs, Member States shall
provide that the relevant operators are to be
held jointly and severdly lidble for that damage,
unless a liable party can demonstrate its
share of responsibility for the damage, in
which case the competent authority isto
apportion the share of the costs to be borne by
each operator on afair and reasonable basis, or
refer the matter to the relevant court.

In the event of multipartite causality,
wherethereis a dispute between operators
or between the operator and the national
authority asto the extent of their liability,
the competent judge or equivalent body
shall decide how costs arising from damage
areto be apportioned.

2. Operators who are able to establish the
extent to which the damage results from their
activities shal be required to bear only such
codts as relate to that part of the damage.

2a. Liability should be limited to a
proportionate share for minor contributors
at multi-party sites, while retaining joint
and several liability for larger contributors.

3. This Directive is without prejudice to any
provisons of nationd law concerning the rights
of contribution or recourse.

Justification

In the event of conflict as to the extent of the liability of different operators, the matter can be
referred to the relevant court so that the judge can decide upon the apportionment of costs.
Proportionate liability shall be applied to minor contributors at multi-party sites.
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Amendment 58

The competent authority shal be entitled to
initiate cost recovery proceedings againg the
operator who has caused the damage or the
imminent threat of damage in relation to any
measures taken in pursuance of this Directive
during a period of five years from the date on

which the measuresin question were effected.

Article 12

The competent authority shdl be entitled to
initiate cost recovery proceedings againg the
operator who has caused the damage or the
imminent threet of damage in reation to any
preventive or restorative measurestaken by
the competent authority in pursuance of this
Directive during a period of five years from the
date on which the measuresin question were
completed or the date on which the
operator, liable for the damage or
imminent threat of damage was identified,
whichever isthe later.

Justification

The intention of this paragraph is to give competent authorities a sufficient period of time
after having taken restorative or preventive measures to recover their costs from the relevant
operators. The suggested amendment merely clarifies the intended meaning of this Article.

Amendment 59
Article 13, paragraph 5 a (new)

5a. All decisions made by the competent
authority under Article 13 shall be subject
to therights of the operators to appeal
against those decisionsto a court or other
independent and impartial body
established by the law. Any such appeal
procedures shall not delay the taking of
urgent response measures so asto cause
further environmental or economic
damage.

Justification

In order to comply with Article 6 of the European Convention on Human Rights and

associated case law, all enforcement decisions of the competent authority should be subject to

a right of appeal.
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Amendment 60
Article 13, paragraph 5 a (new)

5a. In caseswherethereisathreat of
imminent damage to the environment,
Member States shall ensurethat thereare
procedures for the competent authority or
persons adver sely affected or likely to be
adversely affected and/or qualified entities
to take emergency action against the
operator without the need to first comply
with the procedures set out in this Article.
In such a case any procedures which were
not carried out, shall be carried out, if still
appropriate, as soon as practicable after
emergency action has been taken.

Justification

At the moment the Directive provides for a lengthy investigation process before
preventive/restor ative measures can be taken. Where there is a threat of imminent damage
thisis not appropriate and emergency procedures need to be available.

Amendment 61
Article 14, paragraph 1

1. Without prejudice to any investigation
initiated by the competent authority of its own
moation, persons adversely affected or likely
to be adversely affected by environmental
damage and qualified entities shdl be
entitled to submit to the competent authority
any observations reating to instances of
environmenta damage of which they are
aware and shdl be entitled to request the
competent authority to take action under this
Directive.

PE 319.377

1. Without prgudice to any investigation
initiated by the competent authority of its own
motion, the “ public concerned”, including
non-governmental organisations, shal be
entitled to submit to the competent authority
any observations relaing to instances of
environmenta dameage of which they are
aware and shdl be entitled to request the
competent authority to take action under this
Directive,(c) in caseswherethereisa
threat of imminent damage to the
environment, to take direct legal action
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Justification

The better involvement of citizens in the decision making process according to the
Commission’s approach regarding future E.U. governance and the Aarhus Convention to
which the E.U. isa signatory party, isrequired.

The rights the Directive gives to directly affected and to qualified entities are too weak and
indirect to be able to ensure that the Directive s objectives are met. Merely being able to
request the competent authority to take action or having the right to bring judicial review
proceedings in relation to the competent authority’ s decision is not sufficient. These courses
of action normally entail lengthy delays. Competent authorities on the other hand, may face a
conflict of interest, and be over-burdened by the demands of the proposed regime.

Against this background, and given that this Directive is very much linked to the public
interest, the aims of the Directive could be more effectively achieved by allowing public
interest groups and individual s to take action directly against pollutersin the case of
imminent damage to the environment. This would also effect a strengthening the self-
regulatory capacity of economic operators and civil society.

Amendment 62
Article 14, paragraph 2

2. The competent authority shdl be 2. The request for action shall be

entitled to require that the request for accompanied by dl relevant information and
action be accompanied by dl rdevant data supporting the observations submitted in
information and data supporting the relation to the environmenta damagein
observations submitted in relaion to the question.

environmental damage in question.

Justification

Obvious modification considering that operators control large amounts of relevant
information.

Amendment 63
Article 14, paragraph 6 a (new)
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6 a. Where either a person adversely
affected by environmental damage, a
gualified entity or competent authority
takes action against the operator under
this Article, the procedures set out in
Article 13 shall apply.

Justification

This amendment merely seeks to make the link between Article 13 and 14.

Amendment 64
Article 15, paragraph 1

1. Any person who has lodged a request for
action under this Directive, or any qudified
entity which has lodged such arequest, shdl
have access to a court or other independent
and impartid public body competent to review
the procedura and substantive legdity of the
decisons, acts or fallure to act of the
competent authority.

1. Any person or qualified entity or public
concerned according to the provisions of
the Aarhus Convention who haslodged a
request for action under this Directive, shal
have access to a court or other independent
and impartid public body competent to review
the procedurd and substantive legdity of the
decisons, acts or falure to act of the
competent authority.

Justification

Every person has the right to live in an environment adequate to its health and well-being,
and has the right to protect the environmnet. Considering that to be able to assert thisright
and observe this duty, citizens must have right to information, be entitled to participation in
decision making and have access to justice in environmental matters.

Amendment 65
Article 16
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Member States shall encourage the use by
operators of any appropriate insurance or other
forms of financia security. Member States shdl
a0 encourage the development of
appropriate insurance or other financial
security instruments and markets by the
appropriate economic and financia operators,
including the financial servicesindustry.

Member States shall take measuresto
establish a mandatory financial security
system, in a form and to the extent which is
customary in bona fide business, and to
ensure that operators use appropriate
insurance or other forms of financid security,
within five (5) years of the entering into
force of the Directive.

Member States shall encourage recourse to
appropriate insurance cover or other forms
of financial security on the part of
operators carrying out activities other than
thoselisted in Annex .

Member States shdl also take measures to
improve the development, by the appropriate
economic and financid operators, of financial
security instruments and markets.

As of 5 years after the datereferred to in
Article 21(1), Member States shall require
operators to obtain appropriate insurance
or any other financial security instrument
for the purpose of meeting the obligations
to prevent or restore water, land and
biodiversity damage under Art. 6(1).

Justification

A system of compulsory financial guarantee/insurance should be part of the liability regime.
The lack of obligatory insurance puts a great financial burden on the local authorities and
municipalities who are obliged to act and take restor ative measures when an operator failsto
comply with the request by the competent authorities, or when the repair costs exceed the

operator's financial capacities.

Such a schemeis envisaged for operators who carry out activities listed in Annex |; operators
carrying out activities other than those listed in Annex | are encouraged to use such

instruments.

Amendment 66
Article 17

Where environmentad damage affectsor is
likely to affect severd Member States, those
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Member States shall co-operate with aview
to ensuring that proper and effective
preventive action and, where necessary,
retorative action is taken in respect of any
such environmental damage.

Member States shall co-operate with aview
to ensuring that proper and effective
preventive action and, where necessary,
restorative action is taken in respect of any
such environmenta damage.

In the case an environmental damage has
occurred the affected Member State shall
provide without delay sufficient
information to other Member States
which may potentially be affected.

If a Member State identifies a damage
which occurred outside itsterritory it
shall immediately report the issueto the
Commission which in turn shall have to
inform any other Member State
concerned.

Justification

It should be more clearly defined when Member States are obliged to inform the Commission
and/or the neighbouring states of damage or threat of damage. (e.g. Chernobyl, gas

explosions etc.)

Amendment 67
Article 18, paragraph 2

2. This Directive shall not prevent Member
States from adopting appropriate measures,
such asthe prohibition of double recovery, in
relation to stuations where double recovery
could occur as aresult of concurrent action by a
competent authority under this Directive and by
a person whose property is affected by

damage.

2. Member States shall adopt appropriate
measures, such as the prohibition of double
recovery, in relation to Stuations where double
recovery could occur as aresult of concurrent
action by a competent authority under this
Directive and by a person whose property is
affected by damage.

Justification

Liable operators should not have to pay twice in respect of the same damage because both
civil and environmental liability regimes apply.
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Amendment 68
Article 18 a (new)

Article 18a

Additional legislation regarding damage
caused by GMOs

The Commission will present a proposal to
supplement the regulatory framework on
liability for damage caused by genetically
modified organisms with a view to
complete the legislation necessary for
development in the field of modern
biotechnology. The proposal will, in
particular, address damage caused by the
presence of genetically modified organisms
in products, the producers of which did not
make use of such organisms.

Justification

It is quite evident that the use of GMOs may lead to forms of damage which are neither
covered by the product liability Directive 85/374/EEC (as|ast amended by Directive
1999/34/EC) nor by the proposed environmental liability scheme. In particular damage
caused to farmers through the contamination of conventional or organic products with GMOs
is not covered by either scheme. The Commission should therefore present as soon as possible
a regulatory framework on liability for damage caused by genetically modified organisms
with a view to compl ete the legislation necessary for development in the field of modern

biotechnol ogy.

Amendment 69
Article 19, paragraph 1

1. This Directive shdl not gpply to damage
caused by activities that have been carried
out before the date referred to in Article
21(1). In particular, this Directive shall
not apply to damage caused by waste the
disposal of which took place lawfully in
authorised disposal facilities before the
datereferred to in Article 21(1) or by
substances released into the environment
before the datereferred toin Article 21 (1).
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1. This Directive shdl gpply to environmental
damage which took place after the date
referred to in Article 21 (1), unlessthe
operator can prove that the damageisthe
result of an activity that took place and
ended before the datereferred to in Article
21 (1);
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Justification

The way Article 19 is drafted is confusing and potentially misleading, Therefore, we suggest to
take the date at which the damage occurred as the reference point for the application of the
Directive. This should also alleviate the complexities faced by the competent authority in
relation to the burden of the proof by limiting it, in the first instance, to proving that the
damage occurred at a certain date. If the activity causing the damage ended before the
relevant date, and thisisto be used by an operator as a reason for escaping damage, then it
should be for the operator to prove this, not the competent authority.

Amendment 70
Article 19, paragraph 1 a (new)

(1a) ThisDirective shall not apply to
damage which results from an emission,
event or incident which took place more
than 40 years earlier.

Justification

The directive should not have retroactive effect. Provisions to the advantage of the
authorities concerning the degree of plausibility and probability of the time of causation of the
damage are inappropriate and could, contrary to the principle of exclusion of retroactive
effect laid down in paragraph 1, lead to a situation where an operator was compelled to
remedy damage even when the causation of the damage took place before the directive's
entry into force, since the full burden would be incumbent on him of proving that the damage
was caused before the relevant date. In case of doubt, the authority will have to provide proof
that the directive is applicable, according to the principles of administrative law.

Amendment 71
Article 19, paragraph 3

3. Paragraph 2 shall not apply to operators Delete
who, within one year of the date referred to

in Article 21(1), have lodged with the

competent authority a statement

identifying any environmental damage that

may have been caused by their activities

before the datereferred to in Article 21(1).

Member States shall take the necessary
measures to ensure that the statement
submitted by the operators may be relied on
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with respect to its quality and veracity.

Justification

This provision concerning the temporal scope of the directive contains a questionable (and
irrefutable) “ assumption in favour of the operator” which the authority would not even be
able to refute with reference to the inadequacy of the statement. A mere statement by the
operator would therefore result in removing the lesser burden of proof to the advantage of
the authority. This provision is not justified on any grounds and should ther efore be deleted.

Naturally, operators are free to obtain evidence once the directive has entered into force
where there is doubt that damage had been caused before or after itsentry into force. Such
statements or reports commissioned by the operator are then subject to the normal
assessment of the evidence by the authority in accordance with paragraphs 1 and 2.

Amendment 72
Article 20

Reports

Member States shall report to the Commission
on the experience gained in the application of
this Directive by [date (five years after the date
referred to in Article 22(1))] a the latest. The
nationd reports shdl indude the information and
data set out in Annex 111.

On that bag's the Commission shdl submit a
report to the European Parliament and the
Coundil together with any proposal which it
may consider appropriate.

Reports and review of the directive

Member States shall report to the Commission
on the experience gained in the application of
this Directive within [date (42 months &fter the
date referred to in Article 22(1))] at the latest

and thereafter every three years. The nationd
reports shall include the information and data set

out in Annex Il1.
On that bas's the Commission shal submit a
report to the European Parliament and the
Council within [date (four years after the
datereferredtoin Article
22(1))]accompanied by proposals as
appropriate, considering especially:
- theneed for an extension of Annex I:
- theimpact of the exception foreseen in
Article 9 of the Directive on the
effectiveness of theliability regime;
new developmentsin thefield of financial
security and damage evaluation;

Justification

Thisamendment isin line with the am. on recital 29. It isimportant to give a more precise
description of which aspects need to be especially considered during the review of the
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directive (similarly to the provisionsin the draft emissions trading directive).

Amendment 73
Annex |, Title
ACTIVITIESREFERRED TO IN ACTIVITIESREFERRED TO IN
ARTICLE 3(1) ARTICLE 16(1)
Justification

In the light of the changes made, Annex | should form the basis for the compulsory
insurability of the activities contained in it.

Amendment 74
Annex |, indent —1 (new)

- the operation of nuclear installations
pursuant to Article 2(1) of Council
Directive 96/29/Euratom of 13 May 1996
laying down basic safety standards for the
protection of the health of workers and the
general public against the dangers arising
fromionising radiation.

Justification

The nuclear sphere should be included in this context.

Amendment 75

Annex |, indent 7
- Waste management operations, including the - Waste management operations, including the
collection, transport, recovery and disposd of collection, transport, co-incineration,
waste and hazardous waste, including the shipment, recovery and disposa of waste and
supervision of such operations and after-care hazardous waste, including the self monitoring
of digposdl sites, subject to permit or of such operations and after-care of disposal
regigtration in pursuance of Council Directive Sites, subject to permit or regigtration in
75/442/EEC of 15 July 1975 on waste and pursuance of Council Directive 75/442/EEC of
Council Directive 91/689/EEC of 12 December 15 July 1975 on waste ,Council
1991 on hazardous waste. Directive 91/689/EEC of 12 December 1991

on hazardous waste and Council Regulation
No 259/93 of 1 February 1993 on the
supervision and control of shipments of
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waste within, into and out of the European
Community;

Justification

It isimportant to make sure that the shipment of waste is considered as an activity under
Annex |.

As part of optimal environmental protection, waste co-incineration operations should be
mentioned in this paragraph.

The text in Annex | should be amended so that it cannot contain any misunder standings about
local authorities responsibility. The local authorities do not get the environmental liability due
to their official duty as supervisors. A better wording instead of "supervision” is "self
monitoring” which connects the liability clearer to the actual operator.

Amendment 76
Annex |, indent 7, subparagraph 2

Those operationsinclude, inter dia, the Those operationsinclude, inter dia, the
operation of landfill Stes under Council operation of landfill Sites under Council
Directive 1999/31/EC of 26 April 1999 on the Directive 1999/31/EC of 26 April 1999 on the
landfill of waste and the operation of landfill of waste [69] and the operation of
incineration plants under Directive 2000/76/EC incineration and co-incineration plants under
of the European Parliament and of the Council Directive 2000/76/EC of the European
of 4 December 2000 on the incineration of Parliament and of the Council of 4 December
waste 2000 on the incineration of waste
Justification

The directive’ s scope should cover incineration (currently included in the proposal for a
directive) and co-incineration (not currently included). Both activities are covered by the
‘incineration of waste' directive on the grounds that they relate to ‘thermal’ processing of
waste, either with a view to elimination (incineration) or with a view to producing energy or
material products (co-incineration). They pose environmental risks of the same kind, which
must be governed by analogous rules whoever the operators are.

Amendment 77
Annex |, indent 13

- Any contained use, including transport, of - Any contained use, including transport,

geneticaly modified micro-organiams as defined involving geneticaly modified micro-

and within the scope of Council Directive organisms, as defined by Council Directive

90/219/EEC of 23 April 1990 on the contained 90/219/EEC of 23 April 1990 on the contained
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use of genetically modified micro-organisms. use of genetically modified micro-organisms, or
recombinant genetic material* and any use
of GMOs other than micro-organisms
where containment measures are required
by law to limit their contact with the
general population and the environment;

“ Recombinant genetic material” means
moleculesthat are constructed outside
living cells by joining natural or synthetic
DNA segmentsto DNA moleculesthat can
replicatein aliving cell, or molecules that
result from the replication of those
described above.

Justification

If the Directive applies only to activities “ within the scope” of Directive 90/219/EEC, not only
activities approved against that Directive would be excluded from Annex | (see Art. 9(1) c of
the Commission’s proposal), but also those activities which have not been approved since
they are exempt from the scope of Directive 90/219/EEC. In this case the scope of Annex |
would entirely depend on simple comitology decisions taken in accordance with Art. 3, indent
2 of Directive 90/219/EEC.

Annex | should also apply to activities which do not involve whole GMMs but instead
recombinant genetic material which may due to its well-known persistency also cause
environmental damage.

While contained use of GMOs other than micro-organismsis currently unregulated by EU

law, environmental damage caused by such use should not be excluded from Annex 1.

Amendment 78
Annex |, indent 14

- Any deliberate release into the environment or - Any deliberate release into the environmert,
trangport of geneticaly modified organisms as transport and placing on the market of
defined and within the scope of Directive geneticaly modified organisms as defined by
2001/18/EC of the European Parliament and of Directive 2001/18/EC of the European

the Council of 12 March 2001 on the ddliberate Parliament and of the Council of 12 March
release into the environment of geneticaly 2001 on the deliberate rlease into the
modified organisms and repealing Council environment of geneticdly modified organisms
Directive 90/220/EEC. and repedling Council Directive 90/220/EEC,

and any other placing on the market of
genetically modified organismsfalling
within the scope of legislation based on
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Article 12 of that Directive;

Justification

Directive 2001/18/EEC covers deliberate releases as well as the placing on the market

(“ making available to third parties’ , see Art. 2(4)) of GMOs. The exclusion of “ placing on
the market” of GMOs from Annex | would mean that companies marketing (unauthorised)
GMOs could benefit from Art. 8 of the proposed Directive, whereas farmers cultivating such
GMOs could not.

If the Directive only applies to placing on the market “ within the scope” of Directive
2001/18/EC, commercial activities which are or may be exempt from the scope of that
Directive by way of “ sectoral legislation” (see Art. 12) would also be excluded from Annex 1.
In this case Annex | would not apply to GMOs, covered by Council Regulation (EEC) No
2309/93 (see Art. 12(2) of Directive 2001/18/EEC), and it would no longer apply to GMOs
destined to be used for food or feed purposes, once the Commission’s proposal for a
regulation on genetically modified food and feed (COM(2001) 425) has been adopted.

Amendment 79
Annex |, indent 14 a (new)

- Theoperation of installationsfor the
generation of energy by means of nuclear
fission, the transport of fissile material for
the purpose of energy generation, the
operation of installations for the
production of nuclear fuel, the operation of
installations for reprocessing, interim or
final storage of nuclear fuel.

Justification

Nuclear risks and the resultant environmental damage are symbols of environmentally
hazardous activities. They are no less drastic than the cases cited in the introductory section
of the explanatory memorandum to the Commission's proposal and it is not evident on what
factual grounds they warrant special treatment. The Commission's proposal would have the
absurd consequence of totally excluding environmental damage caused in connection with
production of energy fromfissile material. None of the international conventions listed in the
proposal provide for any form of liability for environmental damage. In addition, not all
Member Sates have ratified these conventions.

Thereisno justification for the resultant boost to the nuclear energy industry over other
forms of energy production (e.g. by river or storage power plants).
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The European Union is not barred fromintroducing rules on liability for such environmental
damage within the Community which are more stringent than those provided in those
conventions.

It istherefore sensible to include nuclear risksin Annex | and to introduce liability under this
directive.

Amendment 80
Annex |, part A (new)

A. International Conventionsreferred to
in Article 3.3

(a) the International Convention of 27
November 1992 on Civil Liability for Oil
Pollution Damage;

(b) the International Convention of 27
November 1992 on the Establishment of
an International Fund for Compensation
for Oil Pollution Damage;

(c) the International Convention of 23
March 2001 on Civil Liability for Bunker
Oil Pollution Damage;

(d) the International Convention of 3 May
1996 on Liability and Compensation for
Damage in Connection with the Carriage
of Hazardous and Noxious Substances by
Sea;

(e) the Convention of 10 October 1989 on
Civil Liability for Damage Caused during
Carriage of Dangerous Goods by Road,
Rail and Inland Navigation Vessels.

Justification

Follows from amendments 37 and 38.

Amendment 81
Annex |, part B (new)
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A a. International Conventionsreferred
toin Article3.4

(a) the Paris Convention of 29 July 1960
on Third Party Liability in the Field of
Nuclear Energy and the Brussels
Supplementary Convention of 31 January
1963;

(b) the Vienna Convention of 21 May
1963 on Civil Liability for Nuclear
Damage, and the Vienna Convention of
12 September 1997 on Supplementary
Compensation for Nuclear Damage;

(c) the Joint Protocol of 21 September
1988 Relating to the Application of the
Vienna Convention and the Paris
Convention;

(d) the Brussels Convention of 17
December 1971 relating to Civil Liability
in the Field of Maritime Carriage of
Nuclear Material.

Justification

Follows from amendments 37 and 38.

Amendment 82
Annex Il, introduction

1.This Annex sats out the rules to be followed
by the competent authority in order to
ensure the remedying of environmental
damage.

1. This Annex sets out the rules to be followed
in order to ensure the remedying of
environmenta damage, using the best
available option, the expenditures being
covered by the operator.

Justification

To bein line with the previous relevant amendments.
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Amendment 83
Annex |, point 2, subpoints 2.1

2.1. Remedying of environmental damage, in
terms of biodiversity damage and water
pollution, is achieved through the retoration
of the environment as awhole to its basdine
condition. Subject to point 3.2.3. below, this
objective is achieved in principle through the
return of damaged habitats, species and
associated natural resources services or waters
concerned to basdine condition and
compensation for any interim losses incurred.
Regtoration is done through rehabilitating,
replacing or acquiring the equivaent of
damaged natural resources and/or services a
the Ste origindly damaged or a a different
location.

2.1. Remedying of environmental damageis
achieved through the restoration of the
environment as awhole to its basdine condition.
Subject to point 3.2.3. below, this objective is
achieved in principle through the return of
damaged habitats, species and associated
natural resources services or waters or soils or
subsoils concerned to basdline condition and
compensation for any interim losses incurred.
Regtoration is done through rehakilitating,
replacing or acquiring the equivaent of
damaged naturd resources and/or services at
the gte origindly damaged or a a different
location.

Justification

The proposal's different objectives for remedying different environmental mediums. While
“bio-diversity” and "water" are to be preserved broadly in their natural state, in the case of
“soil” it is protected and the obligation to pay dmages activated only if the soil contaminants
entail actual health risks. This differentiation does not appear to be justifiableand is
tantamount to allowing a great deal of scope for soil pollution.

Amendment 84
Annex Il, paragraph 2.2

2.2. Remedying of environmental damage, in
terms of water pollution and in terms of
biodiversty damage, aso impliesthat any
serious harm or serious potentid harm to
human hedlth be removed should such aharm
be present.
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2.2. Remedying of environmental damage, in
terms of water pollution and in terms of
biodiversty damage, aso impliesthat any
significant harm or significant potential
harm to human heslth be removed should such
aharm be present.
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Justification

Salf-explanatory

Amendment 85
Annex |1, paragraph 2.3

2.3. Where polluted soil or subsoil givesrise
to a serious harm to human hedlth or could
pose such arisk, the necessary measures shall
be taken to ensure that the relevant
contaminants are controlled, contained,
diminished or removed s that the polluted ol
does not pose any serious harm or serious
potentid harm to human health which would
be incompatible with the current or plausible
future use of the land concerned. Plausible
future use shdl be ascertained on the basis of
the land use regulations in force when the
damage occurred.

2.3. Where polluted soil or subsoil givesrise
to asignificant harm to human hedth or
could pose such arisk, the necessary
measures shd| be taken to ensure that the
relevant contaminants are controlled,
contained, diminished or removed <o that the
polluted soil does not pose any significant
harm or significant potentid harm to human
hedth which would be incompatible with the
current or plausible future use of the land
concerned. Plausible future use shal be
ascertained on the basis of theland use
regulaions in force when the damage
occurred.

Justification

Self explanatory
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